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Introduction

This submission is made by Samoa on behalf of the Alliance of Small Island States (AOSIS). It refers to the Chairman’s text of 5 November 1999 which is based on previous Parties' submissions (FCCC/SB/1999/MISC.10 Add.2 and Add.3) and the Synthesis of proposals by Parties on principles, modalities, rules and guidelines on mechanisms pursuant to Articles 6, 12 and 17 of the Kyoto Protocol (FCCC/SB/1999/8 and Add.1).

The Purpose of this submission is to progress work on the mechanisms by providing comments and suggestions to the Chairman's November text. This text has been analyzed to ensure it reflect AOSIS's views accurately and attributes positions to AOSIS that have been previously endorsed by the group. AOSIS' primary purpose in responding to the request for submissions on the Chairman's text is to further work by way of clarifying options and  alternatives which could form the basis for future negotiations.
 

Whilst accepting the advantages of focusing on each of the three mechanisms separately, AOSIS continues to advocate the desirability of addressing a number of cross-cutting issues in an integrated manner. This will not only ensure consistency of approaches to these particular issues but also serve the purposes of economy both in terms of negotiating time and the final text. 

For clarity, AOSIS has constructed this submission to provide textual provisions that can be incorporated in the Chairman's text. The table below gives the paragraph references in the Note by the Chairman of the Contact Group on Mechanisms, 5 November 1999. 

Para Ref   
AOSIS Suggested Textual Proposals



PART ONE DEFINITIONS 

22 (a)
After "…the project" at line 5, " insert "and project type"
 

22 (b)
After "[reduced or sequestered]" at line 2 insert "[reduced]"


22 (b)
After "…the project" at line 5, " insert "and project type"
 

23 (a), Option 1
After "assessment" at line 1 insert "ex post"

Insert brackets around the word "binding"
 

23 (c)
Insert brackets around the word "binding"


23 (d) Option 1
After "periodic" insert "independent"

23 (d) Option 2
After "refers to the" insert "independent"


Extra definition
The definitions refer to "the registry system" " register". There is a need to include a concise definition of such terms in Part One as this concept is used in all three mechanisms.


PART TWO ARTICLE 6 PROJECTS

Insert new para 26 (g) 
"Option 3: Parties may exchange PAAs, ERUs and CERs once the COP/MOP has elaborated rules and procedures to ensure that their effective environmental equivalence through, for example, establishing exchange rates or discounting mechanisms that aim to preserve the environmental effectiveness of developed country Parties' Article 3 commitments.


Insert new para 27 
Insert "Option 5: Annex I Parties should not fulfil their obligations under Article 3 of the Kyoto Protocol primarily through extraterritorial means. Quantitative or qualitative rules and guidelines should be developed in the context of Article 2(policies and measures) and Article 3.2 (demonstrable progress) that would be subject to the Protocol's reporting, in-depth review and non-compliance procedures, which would be empowered to suspend the right of a Party to access Article 6 projects in circumstances where it has failed to demonstrate that its domestic efforts form the primary means of achieving its quantified emission reduction limitation commitment."


30 
Reinstate text struck out at lines3-5 stating the participation of legal entities is subject to the approval of Parties


40 (a) 
After "country"  insert "and"

40 (b) 
After "or by" insert "independent"
 

42 (a)
After "the project" insert "project type"


42 (b) 
After "the project" insert "year of issue, certifying entity…"
 

53
Amend second sentence to read "Where transfers involve legal entities, Parties must also provide information on all entities involved in the transaction." 


56 (b) 
After "verification" insert "certification," 

58 (d)
Insert brackets around the word "approved"


Extra text
Check if need something additional on liability


PART THREE CLEAN DEVELOPMENT MECHANISM

63 (i)
Insert new paragraph 63 (i) bis as follows: "The special vulnerabilities and character of small island developing states shall be taken into account in all aspects of the design and operation of the CDM, including the executive board and capacity -building process for adaptation activities and for implementation of CDM projects."


Insert new para 63 (l) (bis)
"Option 3: Parties may exchange PAAs, ERUs and CERs once the COP/MOP has elaborated rules and procedures to ensure that their effective environmental equivalence through, for example, establishing exchange rates or discounting mechanisms that aim to preserve the environmental effectiveness of developed country Parties' Article 3 commitments.


63 (p)
Delete "representativity" at line 3, insert following instead "on membership that reflects the unique representational balance established by the practice of the Parties (such the COP bureau)."


64 
Insert an additional option as Option 8: "Annex I Parties should not fulfil their obligations under Article 3 of the Kyoto Protocol primarily through extraterritorial means. Quantitative or qualitative rules and guidelines should be developed in the context of Article 2(policies and measures) and Article 3.2 (demonstrable progress) that would be subject to the Protocol's reporting, in-depth review and non-compliance procedures, which would be empowered to suspend the right of a Party to access the Clean Development Mechanism in circumstances where it has failed to demonstrate that its domestic efforts form the primary means of achieving its quantified emission reduction limitation commitment."
 

66 Option 1
AOSIS should be identified with all elements of this option through the superscript system as it is based on previous AOSIS submissions

74 (a) 
AOSIS should be identified through superscript system for text in first set of square brackets

74 (b) 
AOSIS should be identified through superscript system with this paragraph

75*
AOSIS should be identified with Option 2?
*

79 (a)*
AOSIS should be identified with text in square brackets beginning [only CO2 emissions…]


79 (b)*
Insert brackets around the words "by sinks" on line 2


80 *
Insert brackets around "until" at line 2. 


83 Option 2
Delete "the participants" and insert in its place "the designated operational entity"
 

85 (k)
After "developed" insert " to ensure the effective and on-going operation of the project."


85 (l)
After "expenses and the" insert "likely". After assistance, insert "to fulfil Article 12.8 of the Kyoto Protocol."
  

89 (a)
After "risks" insert "and scientific uncertainties"

91* Option 2
Insert brackets around "automatically". After "CDM projects" insert "[provided such projects, and their respective Parties and participants, meet all conditions and criteria applicable to CDM projects and in accordance with any procedures set out in decisions concerning the pilot phase of activities implemented jointly (Decision 5/CP.1)."


104
After "baselines shall be" insert alternative "[independently verified on a periodic basis]", and delete "[periodically] verified"

110
AOSIS should be identified in superscript system at line 3 "between CDM and Article 6 projects."

112
AOSIS should be identified in superscript after "proceeds has been remitted to the executive board."


112
After "project" at line 6, insert "project type".





121 
In the chapeau, after "adaptation fund" insert alternative text in brackets "[provided that the Party receiving such assistance confirms]". Insert brackets around "[only…. requirements]. In paragraphs (a), (b) and (c) insert alternative text "[are]" before the word "shall" which should also be placed in brackets.


121 (a) 
After  "They" insert "[do not contravene other] and bracket "[shall be consistent with all] 


122
This paragraph should be characterised as Option 1. Option 2 should be inserted stating "No determination of the amount of adaptation funding that can be received by a Party."

124 insert new para (c)
"Quantifying the expected and actual contribution of acquisitions of CERs will make towards compliance with their quantified emission reduction limitation commitments alongside the expected and actual contribution made by domestic efforts."
 

127 (d)*
Insert brackets around text "designate…. guidelines."


128 (a) (i)
Insert brackets around "Establish" and insert alternative text "[Approve]". After "and accredited observers" insert  "as submitted to the COP/MOP by the executive board."


128 (a) (ii)
Insert brackets around "Determine" and insert alternative at beginning of sentence "When requested to do so by the executive board, determine conclusively the nature and extent of the supervisory role of the executive board over the CDM]."  Bracket words "[and the implications…COP/MOP]"


131 (i) (iv)
After "environmental risk" insert "and increase geographic diversity of project location"


131 (k)
Insert brackets around "Determine the percentage of CERs] and insert alternative "[Make recommendations to the COP/MOP on the share of proceeds from certified project activities]


131 (m)
Insert brackets around "as necessary" and insert "[where appropriate]"


131(q) ter
Identify existing text as Option 1. Insert Option 2 "[Establish, in a timely fashion well in advance of the operation of the CDM, a specific mechanism to assist Parties not included in Annex I with the capacity building required to participate in CDM activities]"
 

Insert new para 131 (n) (bis)
Insert "[Propose to the first COP/MOP for its approval,  rules and procedures for the efficient functioning of the executive board]"


134 Option 2
After "membership" insert "that reflects the unique representational balance established by the practice of the Parties (such the COP bureau)."


136
Identify this as Option 1

Insert new para 136 
Insert "Option 2: Members of the executive board shall make every effort to adopt decisions by consensus. If all efforts at consensus have been exhausted, and no agreement reached, decisions shall as a last resort be adopted by two thirds of the members of the executive board present and voting at the meeting."


141 
Identify AOSIS in superscript system in Option 1

146
Delete "developed country Parties" and insert in its place "Parties not included in Annex I"


Appendix A
Insert brackets around all "removals",  "sequestration" and other wording endorsing acceptance of sinks projects under the CDM
 


PART FOUR EMISSIONS TRADING

149(c)
AOSIS should be identified in superscript system

Insert new para 149 (i) bis
"Option 3: Parties may exchange PAAs, ERUs and CERs once the COP/MOP has elaborated rules and procedures to ensure that the effective equivalence in quality of PAAs, ERUs and CERs, through for example, establishing exchange rates or discounting mechanisms that aim to preserve the environmental effectiveness of developed country Parties' Article 3 commitments.


Insert new para 150 
Insert "Option 8: Annex I Parties should not fulfil their obligations under Article 3 of the Kyoto Protocol primarily through extraterritorial means. Quantitative or qualitative rules and guidelines should be developed in the context of Article 2(policies and measures) and Article 3.2 (demonstrable progress) that would be subject to the Protocol's reporting, in-depth review and non-compliance procedures, which would be empowered to suspend the right of a Party to access mechanisms in circumstances where it has failed to demonstrate that its domestic efforts form the primary means of achieving its quantified emission reduction limitation commitment."


152 (a),  (b), (c)
AOSIS should be identified in superscript system

156
AOSIS should be identified in superscript system

Explanation of Suggested Textual Proposals

� Note for AOSIS  members: the suggestions proposed are intended to ensure the future Chairman's text reflects AOSIS position on the mechanisms by addressing gaps, inserting brackets, proposing additional language. The critical issue at this stage is to ensure that the text does not omit options AOSIS may wish to press in forthcoming negotiations. On a number of important of issues, AOSIS has yet to agree a final position. Because the range of options submitted by other Parties already encompass choices AOSIS could agree with, no new text has been proposed here. These areas are, however, highlighted with an asterix (*) as areas needing further AOSIS deliberation.


� Note for AOSIS members: an explanation of each of the suggested textual proposals is provided in the endnotes. The endnote would be omitted from the final version of the submission to the FCCC Secretariat.








� This will ensure easier collation of information by project types, e.g. sequestration, renewable etc. 


�� AOSIS has not favoured the inclusion of sinks in the CDM hence the definition of CERs should only refer to emissions resulting from reductions. The placement of the brackets around the whole phrase "reduced or sequestered" does not provide a clear textual alternative for future negotiations on AOSIS's position. In any case, as the sinks issue is major element of AOSIS's substantive and strategic position on the CDM, it is a good idea for AOSIS to have their own text reflected in the proposal to ensure AOSIS will be consulted in the event of its suggested removal.


� See explanation at note 1. 


� AOSIS'position has been that certification should only take place after the reductions have taken place. Ex post certification generates greater environmental certainty than ex ante assessments.


� "Binding" could be interpreted in different ways. It should be bracketed pending further clarification.  The key question is whether the COP/MOP or CDM executive board should be legally bound by decisions taken by independent/operational entities about the amount of emissions reductions generated by projects. Of course, the EB and COP/MOP should not be involved routinely in such decisions. But one interpretation of the currently unbracketed text provided by EU+ would be that neither the COP/MOP or EB could never challenge such decisions. There is a compelling need to avoid micro-decision-making by the FCCC/KP bodies but as currently drafted this language may go a bit too far by reducing the overall authority of the COP/MOP and the supervisory element of the EB. 


� See note 5 above.


� AOSIS position is that verification should be undertaken by entities with no operational or financial links with project activities to ensure project proponents do not inflate reductions. As currently drafted neither Option 1 or 2 do not reflect AOSIS' position. Independent verification should apply to Article 6 projects and not just to CDM projects to ensure a level playing field between the two mechanisms.


� This provides a third option to the issue of fungibility or exchangeability. As this a "cross-cutting issue the same text has been inserted in the Article 6 section (paragraph 26 (g) bis discussed above and on emissions trading (paragraph 149 (i)). See below.


� The issue of supplementarity is likely to a focal point for political negotiations at COP-6 involving horse-trading on a number of issues. AOSIS views, as submitted in March 1999, are not reflected in the existing options identified here. Inclusion of the new option provides additional negotiating space as well as ensuring AOSIS members are consulted on elaboration of this crosscutting issue.   


� For legal clarity, Parties should approve not just the project (as provided for in Article 6.1 (a) KP) but also the participants. Express approval of participants would limit the extent to which governments can later "wash their hands" of projects that go wrong. The notion that the international responsibility of Parties is unaffected by involvement of private entities contained in the last sentence does not confer a positive duty for KP Parties to regulate their legal entities to ensure they are operating in accordance with the Protocol.          


� See Note 7 on AOSIS position on independent verification. The suggested changes to paras 40 (a) and (b) would reflect AOSIS position on this point.


� As stated previously this would assist the process of synthesising information for the purposes of future assessments.


� AOSIS's position is that JI project should undergo a process of certification just like CDM projects. This is to ensure CDM and JI projects compete on a level playing field.


� This clarifies that it is Parties (not the legal entities) who must provide the information so far as reporting to the COP/MOP is concerned. 


� Like the word "binding" in para 23 discussed above, the word "approved" throws up questions about the ambit of the executive board's authority, in this case over Article 6 projects. Is the board mandated to approve every decision? Can it disapprove of operational entity decisions? If so, would that leave a stalemate?


� AOSIS' special position in the creation and future operation of the CDM should be explicitly recognised in the principle section of the CDM.   Currently only the special situation of least developed county is characterised as a special need. The proposed new paragraph is wider in scope than paragraph 63 (m) which focuses on adaptation only and does not mention, e.g., the special needs/situation of SIDs in terms of capacity-building for mitigation and adaptation projects. 


� The proposed option express in text form, ideas present in previous AOSIS statements on environmental effectiveness and fungibility. As this a "cross-cutting issue the same text has been inserted in paragraph 26 (g) and in the CDM section (paragraph 63 (l). 


� See also text for paragraph 134. The membership of the executive board is a key issue for AOSIS. AOSIS submission of 30 March 1999 [contained in FCCC/SB/1999/MISC.3] stated that the institutional framework for all the mechanisms respect that "any smaller bodies authorised to carry out executive functions on the COP/MOP's behalf, must have a membership that reflects the unique representational balance established by the practice of the Parties (e.g., the COP bureau)." Unfortunately this key AOSIS point has been reflected in the Chairman's note only in the section relating to emissions trading (at para 180). It has been omitted from the CDM section where AOSIS has the most interest. The suggested new language would signal that AOSIS wants to have a special "seat" on the executive board in the same way that it has in the COP bureau (and will have in COP/MOP). The adaptation element of the CDM is an additional reason why AOSIS should have their own seat on the EB. Not pursing the special AOSIS seat in the context of the EB would set an important precedent for the climate regime in that it would signal weakening the unique representational framework that has been accepted by FCCC parties since the beginning of the climate negotiations in 1991. 


� The issue of supplementarity is likely to a focal point for political negotiations at COP-6 involving horse-trading on a number of issues. AOSIS views, as submitted in March 1999, are not reflected in the existing options 1-7. Inclusion of option 8, based on the substance of earlier AOSIS submissions, provides additional negotiating space as well as ensuring AOSIS members are consulted on elaboration of this crosscutting issue.   


� This paragraph is of critical concern for AOSIS interest in respect of adaptation costs. Currently neither AOSIS (nor G-77) have been identified with an option. The paragraph sets out 5 options for defining "a share of proceeds" from which adaptation funds would be generated. Option 3 has been deleted so only four substantive options remain.AOSIS members need to take a view about whether (a) AOSIS should have a position reflected in the text at all at this stage and (b) if the answer is yes, then what its position should be. Options 3 (numbered 4 in the text, Saudi Arabia) would impose potentially huge costs on individual projects and in effect reduce the volume of CDM projects and hence the amount of money that could be generated for adaptation. It does not have widespread appeal to Parties interested in making the CDM work and is considerable not viable by business. Option 4 (numbered 5 in the text, India) is intellectually interesting but cumbersome and complicated to to implement and not applicable to a wide range of projects. The following discussion focuses on Option 1 and 2 as these are the most viable and been most discussed in negotiations thus far. Option 1 (supported by all OECD countries and most EITs) would not generate money for an adaptation fund as the proceeds would simply be some CERs. Although it is not clear from their proposals, it would appear that the CERs would not be given to individual Parties but given to the international entity that would be in charge of running the "adaptation fund." For the EU, this would be the GEF. This international entity/fund would decide if/when to "cash in" the CERs. Funds would only generated once the CERs were sold. The timeframe for buying/selling would be presumable be driven by market trends which in turn would be determined by considerations such as where we were in the commitment period, compliance assessment procedures as well as on Annex I Parties' willingness to buy CERs to ensure their compliance with their Article 3 commitments.  One could easily envisage a situation, for example, where one or more Annex I Parties choose to go into non-compliance and/or renegotiate to borrow from a second commitment period, rather than go to the market to buy available CERs at the end of the compliance period. Option 2 relates "proceeds" directly to their market value and provides an immediate, identifiable amount of money that would have to be deposited in the adaptation fund upon certification of project activities.The money could be disbursed to vulnerable Parties immediately by the fund/entity. Alternatively it could invested by the adaptation fund according to its disbursement policies which would be driven by vulnerable Parties' adaptation needs The timing and form of the investment would be for the fund (or entity operating the fund) to decide. It could choose between low risk investments such as interest-bearing deposit accounts or the more risky option of equities (share). If the fund decided to have a high risk investment policy, it could also speculate. As a speculator it could choose to buy CERs, PAAs or ERUs etc or alternatively more "blue chip" investments or something else. By providing money upfront as an essential component of the certification process, Option 2 gives the adaptation fund/entity maximum room to decide how best to generate adaptation funds and over what time-frame. By limiting the kind of investment the adaptation fund can hold to CERs alone, Option 1 considerably restricts the financial autonomy of the adaptation fund or the entity running it. In effect, it is saying the adaptation fund is only allowed to hold one kind of commodity (CERs). It could be argued that the downside of Option 2 is that if the market prices of CERs was low at the time of certification, the amount of funds generated by the CERs would be low. Proponents of Option 1 then suggest it would be better to have the choice of keeping the CERs until the point in time when their value would be higher. But this ties the fate of the adaptation fund inextricably and  permanently to the market price of CERs. Option 2, by contrast, gives the adaptation fund/entity the choice of investing in many different commodities. On balance, for AOSIS, Option 2 would appear preferable as it results in greater certainty of some funds being generated over the short, as well as long, term. It gives financial autonomy to the adaptation fund over the timing and form of investments that  would be driven primarily by adaptation needs. An additional significant advantage is that the share of the proceeds could be collected upon certification as issuance of CERs would be made conditional upon moneys being paid to the adaptation fund. This would ensure funds could be generated as soon as projects generate CERs (i.e.from 2000). By de-linking the generation of adaptation monies under 12.8 from the decisions by particular governments/entities to buy CERS, Option 2 provides a more flexible option for countries who know they will need  adaptation assistance.    


� AOSIS has on previous occasions stressed the principle of environmental effectiveness in the operation of the mechanisms and focused on the mechanisms dealing with gases/sources with the greatest environmental certainty rejecting the inclusion of sinks in the CDM primarily on this ground. AOSIS members may need to consider if they wish the CDM to focus on non-CO2 gases given the considerable uncertainties relating to gases such as methane and the long lived gases (where baseline information is not always available for all Parties). The initial exclusion of non-CO2 gases from the CDM would also encourage Annex I Parties to implement more abatement options domestically. AOSIS may therefore wish to support the text stating CDM should focus on CO2 until COP/MOP decides otherwise.


� See note above


� This paragraph encompasses two options on how/when sinks could be included in the CDM which incorporates AOSIS views. AOSIS may wish to deliberate on which options to support.


� The executive board should inform the operation entity of its decision. Informing the participants should be 


� This ensures that capacity is looked at from a long-term perspective.


� A Project should only be accepted as a CDM project if it has already "factored" in what contribution it will make towards the share of the proceeds for adaptation due under Article 12.8. 


� The "conversion" of AIJ projects should not be automatic and should only take place if such projects/parties meet the conditions now being elaborated for CDM projects. The controvertability of such projects should also be something that is discussed in the context of the AIJ pilot phase decisions. 


� This follows from the position on paragraph 75. 


� See explanatory note to paragraph 22 (a) above.


� The purpose of this language is to weaken the qualifying criteria a Party seeking adaptation funding would have to meet. 


� Likewise. , the purpose of this change is to weaken the qualifying criteria a Party seeking adaptation funding would have to meet.


� The new language would provide information about the extent to which the CDM was being used in lieu of domestic efforts and links with the points made on ways to approach the issue of supplementarity discussed at paragraph 64 above.


� This paragraph appears to give the operation of the adaptation fund to the GEF. AOSIS need to consider alternative proposals. 


�� Unless amended as described above, the Saudi proposals would ensure the usual obstructionist Parties could prevent the executive board from being established, as they would be able to discuss its terms of reference ad infinitum. The suggested amendments would allow the smaller executive board to come up with suggestions for how matters such as its agenda should be constructed. The COP/MOP would approve modalities for these. See also proposal for paragraph 131 (n) discussed below


� The same consideration as for paragraph 128 (a) (I) also apply here. The proposed changes would mean that the supervisory nature of the board is only raised as a concrete issue when it becomes a real problems and that it is bona fide clarification which has a broad basis of support. As the supreme body of the regime, nothing could prevent the COP/MOP refining the terms of reference of the executive board or issuing additional guidance to clarify the scope and nature of the executive board's authority.


� AOSIS has advocated a portfolio approach to help all regions and countries, including small island economies, benefit from hosting CDM projects.


� Article 12.8 is clear that it is the COP/MOP that ensures that a share of the proceeds go towards meeting the costs of adaptation etc. The existing text appears to give this authority to the executive board. 


� The "as appropriate" language gives the executive board greater flexibility in deciding when to contract out certain functions.


� AOSIS' March 1999 submission stressed the need for capacity building as a pre-requisite for mechanism participation. It stated that "AOSIS further considers it to be necessary to establish a specific mechanism to assist developing countries with the capacity building required for these countries to be able to participate in the CDM. Such a mechanism should be established well in advance of the implementation of the Kyoto Protocol mechanisms." 


�This language, in conjunction with the proposed additional text for paragraph 128 (a) (i) would ensure that the job of coming up with more rules of procedure etc. is to be undertaken by the executive board with the larger, COP/MOP taking the final decision. Unless amended as described above, the Saudi proposals would ensure the usual obstructionist Parties could prevent the executive board from being established, as they would be able to discuss its terms of reference ad infinitum. The suggested amendments would allow the smaller executive board to come up with suggestions for its modus operandi for COP/MOP approval.


� See also the explanatory note for paragraph 63 (p), the membership of the executive board is a key issue for AOSIS. AOSIS submission of 30 March 1999 [contained in FCCC/SB/1999/MISC.3] stated that the institutional framework for all the mechanisms respect that "any smaller bodies authorised to carry out executive functions on the COP/MOP's behalf, must have a membership that reflects the unique representational balance established by the practice of the Parties (e.g., the COP bureau)." Unfortunately this key AOSIS principle has not been reflected accurately in paragraph 134. 


� In the FCCC negotiations, obstructionist Parties have relied upon the lack of agreed majority decision-making rules to block and delay progress. The Mechanisms decision for COP-6 presents a unique opportunity to avoid a similar stalemate in relation to the work of the executive board. The numerous procedural option put forward by Saudi Arabia have the effect of creating procedural blockages that could permanently stifle the emerging Protocol regime. The vast majority of limited membership bodies established by numerous conventions (GEF, Montreal Protocol, CITES, World Bank, etc.) provide for majority voting (sometimes of a weighted nature) in the interests of efficiency. 


� The existing wording appears to have captured the opposite of what AOSIS intended. 


� See note above on AOSIS' position on sinks.


� The proposed new option expresses in text form, ideas present in previous AOSIS statements on environmental effectiveness and fungibility explained above.


� As explained above on the section on JI/CDM, supplementarity is likely to a focal point for political negotiations at COP-6involving horse-trading on a number of issues. AOSIS stated views, as submitted in March 1999, are not reflected in the existing options 1-7. Inclusion of option 8 provides additional negotiating space as well as ensuring AOSIS members are consulted on elaboration of this section.   
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