SUBMISSION of SAMOA on behalf of the

ALLIANCE OF SMALL ISLAND STATES (AOSIS)

PROCEDURES AND MECHANISMS RELATING TO A

COMPLIANCE SYSTEM

UNDER THE KYOTO PROTOCOL

Introduction

1. The Joint Working Group on Compliance (JWG) meeting at the eleventh sessions of the Subsidiary Bodies to the Convention, invited Parties to make submissions to the

Secretariat on the further development of a compliance system under the Kyoto Protocol.

AOSIS welcomes this opportunity to present its views on this issue, and calls the

attention of delegations to the group’s earlier submissions contained in

FCCC/SB/1999/MISC.4 and MISC.12.

2. This submission elaborates the concepts contained in previous AOSIS submissions, and places them in a structure that tracks the discussions thus far in the JWG. It also seeks to indicate how these concepts could best be reflected in a Decision on the

Establishment of a Compliance System for the Kyoto Protocol to be adopted at the sixth

session of the Conference of the Parties. While AOSIS is committed to working with

other delegations to ensure that the text of such a Decision is ready for adoption at

COP-6, more work needs to be done to promote consensus on basic approaches to the

compliance system before negotiating text can be developed.

3. AOSIS strongly supports the need for a robust and effective Compliance System at the

international level. However, AOSIS wishes to draw attention, once again, to the

overriding importance of strong domestic compliance regimes in enforcing emissions

reductions at their source, both in Annex I Parties and in non-Annex I Parties that are

hosting CDM projects.

General issues

Objectives and nature

4. The main objective of the compliance system is to provide a transparent, predictable, and effective means of promoting the compliance by Parties with the Protocol’s

commitments.

5. The nature of the system should be comprehensive and coherent, covering all of the

Protocol’s commitments, but graduated in a way that takes into account the differing

characteristics of these commitments. While the main focus of the system should be on

facilitating Parties’ compliance in a non-confrontational manner, the system should also

be capable of dealing with issues that have ripened into full “disputes” or that require a

formal judgement and response to non-compliance.

AOSIS feels that these objectives should guide negotiators in the development of the

Compliance System and should be reflected, generally, in whatever text is agreed. While

these objectives could be set out in preambular text, or in the report accompanying the

adoption of the Compliance System, it is not essential that they be catalogued in the

operative text of the Decision.

Principles

7. AOSIS believes that the compliance system should be:

preventative and precautionary, in that it should aim to prevent non-compliance before it occurs and carry out assessments based upon the precautionary approach;

comprehensive and coherent, in that it should be capable of addressing issues related to

all commitments under the Protocol;

credible, in that it should be able to take up, examine and effectively resolve compliance  related issues, without political intervention;

transparent, in that its rules and procedures should be clearly and simply stated, and the

reasoning and results should be based on sound information and be made publicly

available;

graduated and proportionate, in that the procedures and mechanisms should take into

account the cause, type, degree and frequency of non-compliance, and the common but

differentiated characteristics of Parties’ commitments and capacities;

predictable, in that Parties should be able to know in, advance, the range of consequences that might attach to different categories of non-compliance; and

based on principles of efficiency and due process, that allow Parties, and in particular the Party concerned, an opportunity for a full, fair and timely resolution of compliance-related issues.

8. AOSIS would like to see these principles set out in the text of the Decision Establishing

the Compliance System. These principles are consistent with the spirit of the Convention

and the Protocol, and appear to enjoy a broad-based of support among those delegations

that have made submissions and that have participated in the JWG. Incorporating them

into the text of a Compliance Decision will provide a useful guide for the operation and

future development of a Compliance System.

Coverage

9. The Compliance System should address any issue related to the non-compliance or

potential non-compliance of a Party with its commitments under the Protocol. It is,

however, anticipated that the timing and specificity of these commitments will in large

part determine the timing, nature and proportionality of the System’s response to these

issues.

10. The Compliance System will also need to address compliance related issues raised by the Protocol’s expert review process and issues associated with the eligibility of Parties to

participate in the Protocol’s mechanisms.

11. For drafting purposes issues of coverage should be reflected in text related to the

initiation of various procedures under the Compliance System and the functions to be

performed by the institutional arrangements for the Compliance System.
Functions and Institutional Arrangements

12. A Compliance System under the Protocol will need to accommodate four basic functions that are sufficiently distinct to justify discrete institutional arrangements:

Function Institutional

Arrangement

1. Technical Assessment of information submitted

by Annex I Parties under Articles 5 and 7 and:

½ Identification of potential problems or questions

of implementation arising from the assessment;

½ Referral of problems or questions to the

Compliance Committee and to the Mechanism

Eligibility Committee

Expert Review Teams (ERT)

2. Determination of eligibility of a Party to

participate in the Mechanisms

Mechanism Eligibility

Committee (MEC)

3. Promoting Parties’ compliance with Protocol

commitments

Compliance Committee

(CC)

4. Final determination of non-compliance with

Article 3.1 and imposition of penalties and

consequences

Enforcement Panel process

13. The status, size, composition, and operational modalities of the Mechanism Eligibility

Committee, the Compliance Committee and an Enforcement Panel process will need to be

developed in the text of a Decision on a Compliance System. AOSIS has formulated the

following preliminary views on how each of these might be developed:

Mechanism Eligibility Committee (MEC)

14. The MEC could be a standing committee with a membership of approximately ten

individuals with technical expertise in the design and operation of the Mechanisms.

Members could be selected by the COP/MOP, upon the nomination of the Secretariat, on

the basis of equitable geographical distribution, and would serve in their personal

capacities. The membership could include at least one ex officio member of the CDM

Executive Board.

15. The MEC could conduct rapid technical determinations of whether a Party is in

conformity with the principles, modalities, rules and guidelines agreed by the COP and

COP/MOP in the further elaboration of Articles 6, 12 and 17. Such determinations could

be made, as a matter of course, for all Parties wishing to participate in the Mechanisms

for any given calendar year, and would be based upon Parties’ national communications

and any reports from the ERT process. The MEC could also consider any referrals from

the Compliance Committee. Any Party found ineligible that wished to participate in the

mechanisms could seek to have the determination reversed or mitigated by the

Compliance Committee.

16. The technical determinations made by the MEC could be carried out with the facilitation

of the Secretariat and rely predominantly on electronic correspondence. - 79 -Compliance

Committee

17. The Compliance Committee could be standing in nature and comprised of 15-21

members, elected by the COP/MOP on the basis of equitable geographical distribution.

Members could be required to have expertise in scientific, socio-economic and legal

fields relevant to the implementation of the Protocol. Members would serve in their

personal capacities. The Committee would elect a Chairman and would adopt its own

rules of procedure.

18. The functions of the Compliance Committee could be to:

receive, consider and report on any problems or questions of implementation or

compliance of any Party or Parties referred it to it, through the Secretariat, by the ERTs,

and/or by any Party or Parties;

provide technical and practical advice and assistance;

facilitate financial and technical assistance through the Financial Mechanism and through

any other available channels;

seek clarifications and further data from relevant Parties and whatever other sources it

deems appropriate;

undertake information-gathering through country visits;

instruct the Eligibility Committee to re-instate or to suspend the eligibility of a Party to

participate in the Mechanisms during the current commitment period;

publicise potential and actual non-compliance;

issue cautions against potential and actual non-compliance;

suspend rights and privileges of Parties applicable to the current commitment period;

initiate, on its own volition, or, by negative consensus, upon the request of a Party or

group of Parties, an Enforcement Panel process charged with the determining whether an

identified Party has failed to comply with its commitments under Article 3.1.

19. The Compliance Committee could, unless it decided otherwise, meet twice a year in

conjunction with the meetings of the subsidiary bodies and of the COP/MOP.

Enforcement Procedures

20. Final determinations of non-compliance with Article 3.1 and the imposition of any

penalties in response to such non-compliance could be made by an Enforcement Panel.

The Enforcement Panel procedure could be initiated by the Compliance Committee, or in

response to a request by a Party or group of Parties. Requests from a Party or group of

Parties would have to be supported by corroborating information, and would will lead,

automatically to the initiation of an Enforcement procedure unless rejected by a

consensus of the Compliance Committee. - 80 -21.

When the Committee has initiated the Enforcement Procedures on its own volition, the

complaint could be taken forward by the Chairman of the Committee. When the

procedure has been initiated at the request of a Party or group of Parties it could be taken

forward by that Party or group of Parties.

22. Enforcement Panel members could be ad hoc or standing in its nature. If ad hoc, its

membership could be selected from a roster of legal experts established by the Parties.

The procedures of the Panel could be modelled on rules for binding intergovernmental

arbitration that have been developed under other regimes.

Penalties in Response to Non-Compliance with Article 3.1

23. AOSIS understands the term “binding consequences” as used in Article 18, and as

referred to in this submission, as meaning a range of penalties that have been identified by

the Parties in advance, and that impose obligations on the defaulting Party that are

punitive in nature, i.e., that impose a penalty in addition to requiring full compliance with

commitments under the Protocol. Such penalties would only be imposed on a Party as a

result of its breach of Article 3.1, and could therefore only be assessed at the end of the

commitment period.

24. These could include, for example, financial penalties, suspension or limitations on

participation in Mechanisms in a subsequent commitment period, or penalties in the form

of additional commitments in a subsequent commitment period. Penalties in the form of

additional commitments in a subsequent period would only be acceptable if agreed

subsequent to the adoption of commitments within that subsequent commitment period.

25. AOSIS is continuing to formulate its views on appropriate penalties in response to non-compliance

with Article 3.1.

26. The term “binding consequences” as it is used in Article 18 does not include the

mandatory suspension of rights or privileges associated with the current commitment

period, such as eligibility to participate in mechanisms, or the surrender of banked

emissions or “compliance reserves”.
